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Council will either issue a final deci-
sion of the Commissioner based on the
preponderance of the evidence affirm-
ing, modifying, or reversing the deci-
sion of the administrative law judge, or
remand the case to an administrative
law judge for further proceedings, in-
cluding a new decision.

(d) Exceptions are not filed and the Ap-
peals Council does not otherwise assume
jurisdiction. If no exceptions are filed
and the Appeals Council does not as-
sume jurisdiction of your case, the de-
cision of the administrative law judge
becomes the final decision of the Com-
missioner after remand.

[54 FR 37792, Sept. 13, 1989; 54 FR 40779, Oct.
3, 1989; 62 FR 38450, July 18, 1997; 73 FR 76944,
Dec. 18, 2008]

§404.985 Application of circuit court
law.

The procedures which follow apply to
administrative determinations or deci-
sions on claims involving the applica-
tion of circuit court law.

(a) General. We will apply a holding
in a United States Court of Appeals de-
cision that we determine conflicts with
our interpretation of a provision of the
Social Security Act or regulations un-
less the Government seeks further judi-
cial review of that decision or we re-
litigate the issue presented in the deci-
sion in accordance with paragraphs (c)
and (d) of this section. We will apply
the holding to claims at all levels of
the administrative review process
within the applicable circuit unless the
holding, by its nature, applies only at
certain levels of adjudication.

(b) Issuance of an Acquiescence Ruling.
When we determine that a TUnited
States Court of Appeals holding con-
flicts with our interpretation of a pro-
vision of the Social Security Act or
regulations and the Government does
not seek further judicial review or is
unsuccessful on further review, we will
issue a Social Security Acquiescence
Ruling. The Acquiescence Ruling will
describe the administrative case and
the court decision, identify the issue(s)
involved, and explain how we will apply
the holding, including, as necessary,
how the holding relates to other deci-
sions within the applicable circuit.
These Acquiescence Rulings will gen-
erally be effective on the date of their
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publication in the FEDERAL REGISTER
and will apply to all determinations
and decisions made on or after that
date unless an Acquiescence Ruling is
rescinded as stated in paragraph (e) of
this section. The process we will use
when issuing an Acquiescence Ruling
follows:

(1) We will release an Acquiescence
Ruling for publication in the FEDERAL
REGISTER for any precedential circuit
court decision that we determine con-
tains a holding that conflicts with our
interpretation of a provision of the So-
cial Security Act or regulations no
later than 120 days from the receipt of
the court’s decision. This timeframe
will not apply when we decide to seek
further judicial review of the circuit
court decision or when coordination
with the Department of Justice and/or
other Federal agencies makes this
timeframe no longer feasible.

(2) If we make a determination or de-
cision on your claim between the date
of a circuit court decision and the date
we publish an Acquiescence Ruling,
you may request application of the
published Acquiescence Ruling to the
prior determination or decision. You
must demonstrate that application of
the Acquiescence Ruling could change
the prior determination or decision in
your case. You may demonstrate this
by submitting a statement that cites
the Acquiescence Ruling or the holding
or portion of a circuit court decision
which could change the prior deter-
mination or decision in your case. If
you can so demonstrate, we will re-
adjudicate the claim in accordance
with the Acquiescence Ruling at the
level at which it was last adjudicated.
Any readjudication will be limited to
consideration of the issue(s) covered by
the Acquiescence Ruling and any new
determination or decision on readjudi-
cation will be subject to administra-
tive and judicial review in accordance
with this subpart. Our denial of a re-
quest for readjudication will not be
subject to further administrative or ju-
dicial review. If you file a request for
readjudication within the 60-day appeal
period and we deny that request, we
shall extend the time to file an appeal
on the merits of the claim to 60 days
after the date that we deny the request
for readjudication.
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(3) After we receive a precedential
circuit court decision and determine
that an Acquiescence Ruling may be
required, we will begin to identify
those claims that are pending before us
within the circuit and that might be
subject to readjudication if an Acquies-
cence Ruling is subsequently issued.
When an Acquiescence Ruling is pub-
lished, we will send a notice to those
individuals whose cases we have identi-
fied which may be affected by the Ac-
quiescence Ruling. The notice will pro-
vide information about the Acquies-
cence Ruling and the right to request
readjudication under that Acquies-
cence Ruling, as described in paragraph
(b)(2) of this section. It is not necessary
for an individual to receive a notice in
order to request application of an Ac-
quiescence Ruling to his or her claim,
as described in paragraph (b)(2) of this
section.

(c) Relitigation of court’s holding after
publication of an Acquiescence Ruling.
After we have published an Acquies-
cence Ruling to reflect a holding of a
United States Court of Appeals on an
issue, we may decide under certain con-
ditions to relitigate that issue within
the same circuit. We may relitigate
only when the conditions specified in
paragraphs (c)(2) and (3) of this section
are met, and, in general, one of the
events specified in paragraph (c)(1) of
this section occurs.

(1) Activating events:

(i) An action by both Houses of Con-
gress indicates that a circuit court de-
cision on which an Acquiescence Rul-
ing was based was decided inconsist-
ently with congressional intent, such
as may be expressed in a joint resolu-
tion, an appropriations restriction, or
enactment of legislation which affects
a closely analogous body of law;

(ii) A statement in a majority opin-
ion of the same circuit indicates that
the court might no longer follow its
previous decision if a particular issue
were presented again;

(iii) Subsequent circuit court prece-
dent in other circuits supports our in-
terpretation of the Social Security Act
or regulations on the issue(s) in ques-
tion; or

(iv) A subsequent Supreme Court de-
cision presents a reasonable legal basis
for questioning a circuit court holding
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upon which we base an Acquiescence
Ruling.

(2) The General Counsel of the Social
Security Administration, after con-
sulting with the Department of Jus-
tice, concurs that relitigation of an
issue and application of our interpreta-
tion of the Social Security Act or regu-
lations to selected claims in the ad-
ministrative review process within the
circuit would be appropriate.

(3) We publish a notice in the FED-
ERAL REGISTER that we intend to reliti-
gate an Acquiescence Ruling issue and
that we will apply our interpretation of
the Social Security Act or regulations
within the circuit to claims in the ad-
ministrative review process selected
for relitigation. The notice will explain
why we made this decision.

(d) Notice of relitigation. When we de-
cide to relitigate an issue, we will pro-
vide a notice explaining our action to
all affected claimants. In adjudicating
claims subject to relitigation, decision-
makers throughout the SSA adminis-
trative review process will apply our
interpretation of the Social Security
Act and regulations, but will also state
in written determinations or decisions
how the claims would have been de-
cided under the circuit standard.
Claims not subject to relitigation will
continue to be decided under the Ac-
quiescence Ruling in accordance with
the circuit standard. So that affected
claimants can be readily identified and
any subsequent decision of the circuit
court or the Supreme Court can be im-
plemented quickly and efficiently, we
will maintain a listing of all claimants
who receive this notice and will pro-
vide them with the relief ordered by
the court.

(e) Rescission of an Acquiescence Rul-
ing. We will rescind as obsolete an Ac-
quiescence Ruling and apply our inter-
pretation of the Social Security Act or
regulations by publishing a notice in
the FEDERAL REGISTER when any of the
following events occurs:

(1) The Supreme Court overrules or
limits a circuit court holding that was
the basis of an Acquiescence Ruling;

(2) A circuit court overrules or limits
itself on an issue that was the basis of
an Acquiescence Ruling;
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(3) A Federal law is enacted that re-
moves the basis for the holding in a de-
cision of a circuit court that was the
subject of an Acquiescence Ruling; or

(4) We subsequently clarify, modify
or revoke the regulation or ruling that
was the subject of a circuit court hold-
ing that we determined conflicts with
our interpretation of the Social Secu-
rity Act or regulations, or we subse-
quently publish a new regulation(s) ad-
dressing an issue(s) not previously in-
cluded in our regulations when that
issue(s) was the subject of a circuit
court holding that conflicted with our
interpretation of the Social Security
Act or regulations and that holding
was not compelled by the statute or
Constitution.

[63 FR 24932, May 6, 1998]

REOPENING AND REVISING
DETERMINATIONS AND DECISIONS

§404.987 Reopening and revising de-
terminations and decisions.

(a) General. Generally, if you are dis-
satisfied with a determination or deci-
sion made in the administrative review
process, but do not request further re-
view within the stated time period, you
lose your right to further review and
that determination or decision be-
comes final. However, a determination
or a decision made in your case which
is otherwise final and binding may be
reopened and revised by us.

(b) Procedure for reopening and revi-
sion. We may reopen a final determina-
tion or decision on our own initiative,
or you may ask that a final determina-
tion or a decision to which you were a
party be reopened. In either instance, if
we reopen the determination or deci-
sion, we may revise that determination
or decision. The conditions under
which we may reopen a previous deter-
mination or decision, either on our own
initiative or at your request, are ex-
plained in §404.988.

[59 FR 8535, Feb. 23, 1994]

§404.988 Conditions for reopening.

A determination, revised determina-
tion, decision, or revised decision may
be reopened—

§404.988

(a) Within 12 months of the date of
the notice of the initial determination,
for any reason;

(b) Within four years of the date of
the notice of the initial determination
if we find good cause, as defined in
§404.989, to reopen the case; or

(c) At any time if—

(1) It was obtained by fraud or simi-
lar fault (see §416.1488(c) of this chapter
for factors which we take into account
in determining fraud or similar fault);

(2) Another person files a claim on
the same earnings record and allow-
ance of the claim adversely affects
your claim;

(3) A person previously determined to
be dead, and on whose earnings record
your entitlement is based, is later
found to be alive;

(4) Your claim was denied because
you did not prove that a person died,
and the death is later established—

(i) By a presumption of death under
§404.721(b); or

(ii) By location or identification of
his or her body;

(5) The Railroad Retirement Board
has awarded duplicate benefits on the
same earnings record;

(6) It either—

(i) Denies the person on whose earn-
ings record your claim is based gratu-
itous wage credits for military or naval
service because another Federal agency
(other than the Veterans Administra-
tion) has erroneously certified that it
has awarded benefits based on the serv-
ice; or

(ii) Credits the earnings record of the
person on which your claim is based
with gratuitous wage credits and an-
other Federal agency (other than the
Veterans Administration) certifies that
it has awarded a benefit based on the
period of service for which the wage
credits were granted;

(7) It finds that the claimant did not
have insured status, but earnings were
later credited to his or her earnings
record to correct errors apparent on
the face of the earnings record (section
205(c)(5)(C) of the Act), to enter items
transferred by the Railroad Retirement
Board, which were credited under the
Railroad Retirement Act when they
should have been credited to the claim-
ant’s Social Security earnings record
(section 205(c)(6)(D) of the Act), or to
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